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I

To the literary man, the language of the law is likely to seem
abstract, cumbersome, and remote from life, though alarmingly
powerful over the actions of human beings. On the other hand, the
legal man, who often believes himself sympathetic to books and
the arts, thinks of literary study nevertheless as irrelevant to his
own profession, fuzzy in its definitions, and essentially a frivolous
"escape." Both these judgments are more than half wrong. The two
worlds of discourse are certainly different, and should be, but they
may have something to learn from one another, and an effort to
open communications might actually provide some useful conse-
quences for both parties.

In this article, primarily devoted to judicial style, it will be
argued that certain terms and attitudes familiar to modern students
of literature and language can be of direct and practical use to
writers of legal compositions.

What is it the specialist in literature and language can offer that
might be useful to the legal writer? What connections are there
between these two worlds? Twenty years ago, Chafee demonstrated
a semantic approach to these questions, by attacking the "indissolu-
ble link between the word and the thing" as he applied Ogden and
Richards' Meaning of Meaning to some verbal difficulties of the
law.1 Since then, a number of law review articles have addressed
themselves to problems of legal writing, usually at a level of
sophistication several cuts below Chafee.2 For some time the law

* Reprinted, with permission, from 36 N.Y.U. L. REV. 915 (1961).
Chafee, The Disorderly Conduct of Words, 41 Colum. L. Rev. 381, 384 (1941).

2 E.g., Beardsley, Judicial Draftsmanship, 24 Wash. L. Rev. 146 (1949); Chandler,

Appellate Opinions: A Lawyer and a Reporter Offer Suggestions, 35 A.B.A. J. 277
(1949); Gerhart, Improving Our Legal Writing: Maxims from the Masters, 40 A.B.A.
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schools themselves have been expressing dismay over the illiteracy
of the students they have been receiving,3 and in a few cases have
turned to undergraduate English departments for assistance. ([t may
be argued that it is these very English departments, or the admis-
sions offices of their colleges, that encouraged the illiteracy in the
first place.) As for concern over judicial style, the Seminar for
Appellate Judges held at New York University in July, 1960, was
devoted in part to a discussion of style in judicial opinions, and the
following remarks emerge from the writer's participation in those
sessions.

Attitudes toward language proceed from the activities of the
language users. What is it the speakers are doing or trying to do
with words? In the judicial world, of course, words and phrases are
constantly defined and redefined in relation to specific human
conflicts. Judges, assessing these conflicts, must render Yes or No
decisions regarding the meanings of key terms, where their Yes or
No will have immediate practical consequences on the behavior of
many people. What does "due process" mean? When are employ-
ment practices "fair"? These terms have been refined in specific
responses to thousands of conflicts, with more thousands to come.
In a difficult case, the problem of the appellate judge as he
"composes" his words in writing an opinion might be expressed as
follows: How can I give a Yes or No decision that will more or
less consistently reflect the framework of the legal past (the

J. 1057 (1954); Hager, Let's Simplify Legal Language, 32 Rocky Mt. L. Rev. 74
(1959); Miller, On Legal Style, 43 Ky. L.J. 235 (1955). To this list should be added
a useful article by Judge Frederick G. Hamley of the Ninth Circuit Court of
Appeals, as yet unpublished: The Techniques of Writing Opinions.

' Dean William C. Warren of Columbia has been particularly vigorous in pursuing
this point in a number of Dean's reports. 'Even the most tolerant of critics will
concede that whatever be the arts of which the students are bachelors, writing is not
one of them." Report of the Dean of the Columbia School of Law 9 (Colum. U.
Bull. Information, 57th Ser., No. 41, Oct. 12, 1957).
It was the purpose of the Seminar directors to secure the services of a composition
teacher who knew nothing of the law, and in the present writer they did not miss
their mark.
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definitions of my predecessors), and that at the same time will
sympathetically affirm my own and my society's current notions
of justice? This dilemma is at the heart of the judge's function, and
what makes the dilemma particularly formidable (to a literary mind
at least) is precisely the paradox that a complicated mass of human
experience has to be reduced to the simplest possible terms. Yes or
No. Affirmed or Reversed. There is no Maybe about it. The
necessary crudeness of such decisions, their abstractness, their
distance finally from the concrete, ambiguous, mysterious chaos
that makes up the actual experience of living men and women -
all this must be a familiar story to many a reflective judicial mind.

For life as it is actually lived is a far cry from Yes or No
decisions about "due process." It would seem of considerable
importance that legal men should remind themselves from time to
time of this essential difference. Life is a vast flood of unorganized
sensations, flowing, more or less haphazardly, into the infinitely
receptive consciousness of human beings. One contemporary writer
has even expressed this unorganized shapelessness through images
of semi-liquid, free-flowing "gooeyness" - viscous and formless.5
We have our ways of controlling this formless stuff: principally, we
use words, and by doing so we select out what we think may serve
our purposes and ignore the rest. The result is that experience
seems orderly. I sit here at my typewriter, a woodlot drips outside
my window, there is the not-too-distant sound of hammering, my
stomach feels slightly uneasy from the pipe I have just laid down,
and I am aware of vague memories of other woodlots, hammerings,
pipes. But all these sensations I resolutely disregard, and return to
my arbitrarily selected task: punching these keys, "dealing" with
judicial and literary language. In this way, I give a flavor of logic,
order and inevitability to an intelligence that is in fact rather a
mess.

6

5 Jean-Paul Sartre, in The Age of Reason (1952), and other works.
6 The legal analogy is obvious. "How better to give form and shape to amorphous

custom, to give to law the appearance of definiteness and certainty, than to write it
down in books?" Seagle, The Quest for Law 151 (1941).
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Whitehead has described my situation admirably:

The most obvious aspect of this field of actual experience is in its
disorderly character. It is for each person a continuum, fragmentary,
and with elements not clearly differentiated. The comparison of the
sensible experiences of diverse people brings its own difficulties. I
insist on the radically untidy, ill-adjusted character of the fields of
actual experience .... To grasp this fundamental truth is the first
step in wisdom . ... This fact is concealed by the influence of
language . . . which foists on us exact concepts as though they
represented the immediate deliverance of experience .... The result
is, that we imagine that we have immediate experience of a world of
perfectly defined objects implicated in perfectly defined events
which, as known to us by the direct deliverance of our senses,
happen at exact instants of time, in a space formed by exact points,
without parts and without magnitude: the neat, trim, tidy, exact
world which is the goal of scientific thought.7

For the literary man, the continuum remains as real as he can
make it, and his half-successful effort not to be taken in by
language might provide the legal mind with a useful example. The
poet, in particular, finds in the disorderly character of actual
experience the raw material of his trade. Disregarded sensations on
the periphery of expressible life are brought back into view and
defined, in the ironic knowledge that their description is finally
impossible. The answer the modern poet usually makes to the
questions he asks is not Yes or No, but Yes and No, or perhaps
simply Maybe. The poet's goal is not the reduction of life to a
simplicity where action can take place, but rather the contempla-
tion of complexity, which he sees as inevitable and desirable.

' Whitehead, The Aims of Education 157-58 (1929). On the occasion of Whitehead's
death in 1948, Mr. Justice Frankfurter wrote an appreciative letter to the New York
Times which showed how well aware he was of Whitehead's repeated cautions about
language. "He was fiercely on guard against the illusions of verbalization and did not
confuse certainty with certitude. In short, he was tough-minded because he felt the
universe as illimitable.... []e knew that even the most rigorous thought cannot
achieve fulness of comprehension." N.Y. Times, Jan. 8, 1948, p. 24, col. 6.
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Suppose, says Wallace Stevens, one were able to simplify, to
concentrate on one perfect, clear image.

Clear water in a brilliant bowl,
Pink and white carnations. The light
In the room more like a snowy air,
Reflecting snow. A newly-fallen snow
At the end of winter when afternoons return.

And he goes on to say that, even if this "complete simplicity"
seemed to offer a kind of rejuvenation and escape from ego, still
we would demand to be returned to the world as we know it, a
world of chaos and complexity where the appropriate language
consists of "flawed words and stubborn sounds."

Still one would want more, one would need more,
More than a world of white and snowy scents.

There would still remain the never-resting mind,
So that one would want to escape, come back
To what had been so long composed.
The imperfect is our paradise.
Note that, in this bitterness, delight,
Since the imperfect is so hot in us,
Lies in flawed words and stubborn sounds.8

The paradoxical situation all writers share - poets and legal
writers together - is the expression of chaotic complexity in
language that is necessarily ordered and relatively simple. All words
are lies. For the literary man this means an interest in "flawed
words and stubborn sounds," and in all the devices of rhetoric that
say two things at once, Yes and No. Hence the modern literary
man's concern with irony, ambivalence, ambiguity, metaphor: all
techniques by means of which two or more views of experience
may be expressed simultaneously.

' Stevens, Collected Poems 193-94 (1954).

Literary Minds and judicial Style1996-1997
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It is metaphor, in particular, through which we assert a likeness
between things that are after all unlike. The poet tells us that his
love is like a red red rose, and if he knows his business he is able
to remind us that his love is also not a red red rose - that the
analogy is a partial attempt of a mortal man to express the
inexpressible. Legal writers use metaphor too, constantly, but they
are likely to be somewhat less self-conscious than poets about the
rhetoric they are using, and sometimes their imperturbability can
lead to serious trouble. Consider the process by which a "business"
became identified with "property." Someone must have hazarded
the statement that a business was like property, and it could not
have been long before a business was property. Holmes tells us of
the difficulty. "By calling a business 'property,"' he said, "you
make it seem like land, and lead up to the conclusion that a statute
cannot substantially cut down the advantages of ownership existing
before the statute was passed." 9 The same problem arises when you
refer - through metaphor - to a business corporation as a human
being. In Garzo v. Maid of the Mist Steamboat Co.,1" the issue was
whether a corporation could still be called "existing" after its fifty-
year charter had inadvertently lapsed, though the company itself
was still busily conveying tourists around Niagara Falls. The
analogy with human mortality simply broke down; it was
important to be reminded that a corporation is not a human being,
since evidently a corporation can both "live" and "die" at the same
time. Judge Fuld in his opinion quoted an earlier statement by
Judge Sears which shows an awareness of the linguistic dilemma:

If the analogy of physical death is sought to be applied to the
expiration of the term of corporate existence of an organization
which the law recognizes as a person, it is easy to answer that
there is no greater difficulty in considering the organization as
existing after its death and before its birth .... Such analogies are
often misleading.. . . Corporate life rests upon legislative fiat, and

9 Truax v. Corrigan, 257 U.S. 312, 342 (1921) (dissenting opinion).
10 303 N.Y. 516, 104 N.E.2d 882 (1952).
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there is no reason to apply such a doubtful analogy to such a
case as this . . ..

The fact is that judges must constantly make use of rhetoric that
can be troublesome. Both as writers of opinions and as readers of
statutes, they must be as skilled in the interpretation of words as
any literacy critic - maybe more so. At the same time, literary
men have much to learn from judges, and though that is not my
subject here, the fact should be at least briefly acknowledged. For
the literary man, it is a refreshing, a heady experience to know of
a world in which yes-no decisions have practical consequences on
the actions of living people. The judicial necessity of clear defini-
tions, no matter how crude, may offer a useful moral to any poet
or critic. The much-quoted remark of Dr. Johnson, reported to
have been made to Jonathan Edwards, is worth repeating here:
"You are a lawyer, Mr. Edwards. Lawyers know life practically. A
bookish man should have them to converse with. They have what
he wants." It is obvious that some literary writers take advantage
of their freedom, and create a work of absurd complication, too
close to "actual experience" - just as judges will sometimes take
advantage of their abstract and rigorous vocabulary to create a
work of absurd simplicity, too remote from "actual experience."

In any event it is wonderful to find Holmes, over seventy years
ago, conscious of linguistic complication long before "semantics"
became a fashionable concern:

It is true that in theory any document purporting to be serious
and to have some legal effect has one meaning and no other, because
the known object is to achieve some definite result. It is not true
that in practice (and I know no reason why reason should disagree
with the facts) a given word or even a given collocation of words has
one meaning and no other. A word generally has several meanings,
even in the dictionary. You have to consider the sentence in which

' Wilson v. Brown, 107 Misc. 167, 174, 175 N.Y. Supp. 688, 692 (Sup. Ct. 1919).

There is a penetrating analysis of the difficulties inherent in the corporation-human
being analogy in Hart, Definition and Theory in Jurisprudence 24-28 (1953).
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it stands to decide which of these meanings it bears in the particu-
lar case, and very likely will see that it there has a shade of
significance more refined than any given word in the word-book.
... [And] when you let whatever galvanic current may come from
the rest of the instrument run through the particular sentence, you
still are doing the same thing.12

II

If words are a necessary simplification of actual experience, then
it follows that we can hardly expect to make manifest to others
what is "really going on" in our minds. We cannot say what we
mean, precisely, nor can we feel secure in our understanding of
what someone else means. The concept of "intention" has proved
to be awkward for both literary and legal minds, and for similar
reasons. What did the legislature really mean? What did Shake-
speare really mean? One lacks the evidence for answering either of
these questions very satisfactorily, and the mere asking seems to be
an invitation to irrelevance. In the case of the legislature's inten-
tion, the difficulty is that Time has gone barreling on, long after
the legislature has spoken, and new situations have arisen about
which the legislature clearly never had any intention at all. The
question then becomes rephrased into something like, "What would
the legislature have intended ifthe legislature had known what was
going to happen?" The difficulties with this line of conjecture, both
theoretical and practical, are immense. 3 The indicative verbs of the
original question have been transposed into the subjunctive mood,
"contrary to fact" (if they had known), and we enter an unreal
world of guesswork. The prospect becomes even cloudier when we

12 Holmes, The Theory of Legal Interpretation, 12 Harv. L. Rev. 417 (1899).

13 See Curtis, A Better Theory of Legal Interpretation, 3 Vand. L. Rev. 407, 412 (1950).

Professor Hart remarks, as a matter of obvious fact: "In no legal system is the scope
of legal rules restricted to the range of concrete instances which were present or are
believed to have been present in the minds of legislators ..... Hart, Positivism and
the Separation of Law and Morals, 71 Harv. L. Rev. 593, 627 (1958).
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ask constitutional questions about intention. What did the
"Framers" at the Constitutional Convention really mean? "[It is
also impossible," says Hand, "to fabricate how the 'Framers' would
have answered the problems that arise in a modern society had
they been reared in the civilization that has produced those
problems. We should indeed have to be sorcerers to conjure up
how they would have responded." 4 For some literary critics,
difficulties not entirely unlike these have resulted in a dismissal of
the whole attempt with the phrase, "the intentional fallacy." "[The]
design or intention of the author," the most influential work on
the "fallacy" asserts, "is neither available nor desirable as a standard
for judging the success of a work of literary art."15

If we do not know, then, what another writer intended, and if
indeed we scarcely know what we intend ourselves - what do we
know? What questions can the writer ask himself that might prove
more useful than, "What do I really mean?" or "What did the
legislature really mean?" For the writer in a rigorously defined and
practical situation, such as the appellate judge, questions that seek
information from the context of the writing problem, rather than
from the contents of the writer's mind, would seem realistic and
desirable. Here are four examples of such questions - questions
familiar to the literary man and the teacher of composition:

1. To whom am I talking - who is my reader?
2. What do I want my reader to do?
3. Who am "I" - that is, what sort of speaking voice shall I

project by the manner in which I compose my language?
4. What relation should I express between this "I" and my

reader - should I be formal or informal, distant or intimate?
To use the literary term, what is my tone?

14 Hand, The Bill of Rights 34-35 (1958).

's Wimsatt, The Verbal Icon 3 (1954).
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When appellate judges are prevailed upon to ask these questions of
themselves, their answers have the most direct bearing on forma-
tion of judicial style.

The first question is a practical one of fact. Who actually does
read a judicial opinion? Readers in the immediate situation include
all the interested parties and all their lawyers, and the writer's
colleagues on his own court, including the dissenters. The judge or
judges on the lower court are addressed, particularly if the opinion
states a reversal. A higher court may well be concerned. Newspa-
per reporters, usually fairly well-trained readers, are involved, and
occasionally the judge writes with an awareness that his words may
be displayed to the general public. Judges seem to agree that the
awareness of a possible larger, nonprofessional audience can have
an effect on writing style in particular cases, though they seem not
to be sure that it ought to. In any event, it appears that while the
actual readers of opinions do vary in different situations, the large
majority are men highly trained and skilled, like the judges
themselves. This is an educated and sophisticated audience - as
audiences go. It is professional.

The answer to the second question - What do I want my
reader to do? - is again flexible for different readers of different
opinions, but ideally what the judge seems to be striving for is
agreement. See it my way, he appears to be saying, and we
remember that he is saying it to a knowledgeable fellow-profes-
sional. But the judge knows that he is unlikely to persuade at least
two elements in his audience: the losing lawyer and the dissenting
judges on his own court. The judge of the lower court who has
just been reversed may also be expected to be a reader not entirely
sympathetic. What does this suggest as to the writer's approach to
these people? It suggests that he should at least persuade them that
he has considered their points of view, that opposing evaluations
of the case have been understood and seriously weighed. In
persuading a sophisticated audience of fellow-professionals, it would
seem the clear course of wisdom to include the other fellow in,
perhaps even grant him a point or two. When this suggestion is
proposed to appellate judges, they nod in polite agreement. Is it
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not astonishing, then, how many opinions are written as if there
were only one, very obvious, and utterly inescapable position, and
that the position of the writer himself?

The third question concerns the quality of the "I" or stylistic
voice through which the judge speaks. Cardozo's pleasant essay on
Law and Literature16 is addressed to this subject, and he lists a
number of possible roles that various judges adopt through their
language. He speaks, for example, of "the type magisterial or
imperative," and he even uses our term "voice" as he describes the
way the reader is put in his place. "We hear," he says, "the voice
of the law speaking by its consecrated ministers with the calmness
and assurance that are born of a sense of mastery and power."'7 We
might naturally expect that in looking for examples of this type,
Cardozo should have to turn to the nineteenth and eighteenth
centuries (Marshall and Lord Mansfield). In the terms of the
argument I have been advancing here, there are at least two reasons
why the "magisterial" voice should have fallen out of favor in our
time. One is that the writer knows better: he knows, with
Whitehead and Wallace Stevens, that actual life is chaotic and
complex, and that no effort at expression in language can pretend
to be authoritarian. The second is that the writer recognizes in his
reader a man of sophistication and intelligence, a modern trained
man like himself who should not be patronized. It is not surpris-
ing, then, to find Cardozo pointing out that "a changing philoso-
phy of law has tended . . . to the use of other methods more
conciliatory and modest,"" though any random reading of current
judicial opinions will expose plenty of lingering "magisterial"
voices.

Our fourth question - What is the proper relation or tone
between the voice and the reader? - has already been virtually

16 Cardozo, Law and Literature 3-40 (1931). See also Frank, Marble Palace: The

Supreme Court in American Life 130-43, 295-302 (1958). Mr. Frank's terms for the
stuffier judicial styles are "Legal Lumpy" and "Legal Massive." Id. at 295, 297.

17 Cardozo, supra note 16, at 10.

18 Id. at 14-15.
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answered. If the reader is not in every sense an equal (and he often
is), then he is at least an educated and serious person entitled to be
treated with respect. It is obvious that he should not be slapped on
the back with wisecracks and jocularity; neither should he be
spoken to as if he were somehow intransigently stupid in the face
of a "plain meaning." He should not be addressed at undue length,
in paragraphs wordy and windy, for the tone should imply two
busy men, writer and reader, both perfectly capable of following
an argument that is succinct, and efficiently composed.19 Most
important of all, the writer must not assume that the reader is
necessarily ready to adopt his position; the writer's own display of
logic is not inevitably dazzling. It is in this sense that "good
humor" is appropriate - a recognition of contrary yet reasonable
conclusions. Indeed style may be our best way of suggesting exactly
such recognitions. "It is style," Robert Oppenheimer has written,
"which complements affirmation with limitation and with
humility; it is style which makes it possible to act effectively, but
not absolutely; it is style which enables us to find a harmony

19 The length of opinions has already concerned a number of writers on the subject,

though it seems doubtful that their call for brevity has yet had any very dramatic
effect. See Beardsley, supra note 2; Gregory, Shorter Judicial Opinions, 34 Va. L.
Rev. 362 (1948); Lavery, The Language of the Law, 7 A.B.A. J. 277 (1921); McComb,
A Mandate from the Bar: Shorter and More Lucid Opinions, 35 A.B.A. J. 382
(1949). If it is true, as Beardsley claims, that a particularly windy opinion can be
rewritten satisfactorily in 4% of the space required by the original, then the waste
of time, talent, and money in preparing and reading such compositions is appalling
indeed. As for prolixity in legal writing generally, Huntington Cairns has offered the
following entertaining if horrendous theory: "From the exactness, brevity, and
simplicity of the Twelve Tables to the wordiness of the Novels of Justinian, from
the 1,321 words of the Declaration of Independence to the 12,962 words of the order
of the Office of Price Stabilization establishing the ceiling price of manually operated
foghorns and other manufactured items, legal prose seems in the grip of an iron law.
Literary prose changes from the ornate to the plain, and back again, as men become
tired of one or the other; more often the two streams run parallel. Official legal
prose, however, seems an illustration of Herbert Spencer's evolutionary law of the
development from homogeneity to heterogeneity; it appears to be an instance of
unilinear evolution, perhaps the only known example." Language: An Enquiry Into
Its Meaning and Function 237 (Anshen ed. 1957).
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between the pursuit of ends essential to us, and a regard for the
views, the sensibilities, the aspirations of those to whom the
problem may appear in another light; it is style which is the
deference that action pays to uncertainty; it is above all style
through which power defers to reason. "20

The great danger, surely, in the style of appellate judges is that
"limitation" and "humility" are too often sacrificed in the interest
of "affirmation." In their effort at dignified conviction, judges may
lose a sense of life's mystery and complication, and by adopting
too lofty a tone, they remove themselves from their readers. This
metaphor of "loftiness" is familiar. Thus Wigmore speaks of the
"removal of the Supreme Court on high," and he goes on to say:
"The peculiar American separation of the trial judge from the
appellate judge has tended to make the latter more and more of a
legal monk, immured in a Carthusian cell and cultivating his little
plot of the law's barren logic." 21 Most appellate judges would look
upon this comment, and I think rightly, as decidedly unfair. 2 Still,
it is a fact that many judicial opinions, as they are actually
composed, do give an impression of loftiness, assurance, and
irrefutability that may very well misrepresent the judge's true
feelings. Indeed, I am told, there is often the widest possible gap
between the doubts and qualifications and delicate balances in the
judge's head, and the bland conviction that he assumes in his

20 Oppenheimer, The Open Mind 54 (1955).

21 1 Wigmore, Evidence 5 8a, at 246 (3d ed. 1940).

22 Judge Stanley H. Fuld of the New York Court of Appeals, in an entertaining speech
at a recent bar association meeting (copy in author's fides), vigorously attacked the
assumption of the judge's cloistered cell. "There is no field of technical knowhow,"
he said, "no borderline profession or calling, no fugitive diversion, but invites our
attention at one time or another. Astrology and fortune telling in all its forms,
gambling games, such as Gee Far, Policy, and the casting of dice, do not long remain
mysteries to men who sit on our bench. Worldly we soon become." It is also true,
however, that even Judge Fuld's "worldliness" is expressed in a style whose Victorian
rhythms tend to remove the speaker from the very world he claims to join. Note,
for instance, the half-ironic but archaic inversion in that last sentence: "Worldly we
soon become." A most unworldly sentence structure.
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opinion." There may even be a direct relation between a judge's
inner qualms and his outward show of undeniable logic! Thus it
seems to be a familiar joke among some ironic observers that when
a judge (some other judge) begins a sentence with a term of utter
conviction ("Clearly," "Undeniably," "It is plain that . . ."), the
sentence that follows is likely to be dubious, unreasonable, and
fraught with difficulties. To a layman, this is a very strange state
of affairs.

III

The words of wisdom, then, that the judicial writer may expect
to hear from a sympathetic literary observer may sound a good
deal like those any freshman composition class might hear from the
same source. Decide who your reader is and write to him. Decide
who you are and act accordingly. But in the case of the judicial
situation, descriptions of reader and writer are so rich, so technical,
and so abundant in practical consequences for society, that we are
very quickly a long way from the freshman classroom. In this
highly professional world of communication with its sophisticated
assumptions, more ambitious "words of wisdom" (however
elementary still) may be attempted. If experience is complex and
chaotic (and it is), say so. If your reader is your equal, and if he

2'I am indebted to Mr. Justice Brennan for describing this gap to me in clear and
unambiguous terms. Judge Schaefer of Illinois has suggested that this assumption of
certainty in the judge's style is partly a matter merely of custom. 'Tor a number of
reasons, the opinion of the court does not always tell you why the court reached the
result it did. In part, this is due to the prevailing style of opinion writing. However
great the doubts with which the judge has wrestled in the process of reaching his
decision, almost invariably those doubts fail to appear in his opinion. When he
writes, he becomes an advocate." Schaefer, The Advocate as a Lawmaker: The
Advocate in the Reviewing Courts, 1956 U. Ill. L.F. 203, 204. Elsewhere Judge
Schaefer has put it this way: 'Many an opinion, fair upon its face and ringing in its
phrases, fails by a wide margin to reflect accurately the state of mind of the court
which delivered it." Schaefer, Precedent and Policy 5 (1956) ('he Ernst Freund
Lecture, delivered April 21, 1955, at the University of Chicago Law School).
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too recognizes the inevitable discrepancies between language and
life, don't persuade him to your view of things by suggesting that
yours is the only view, inevitably logical and right. Come down to
earth, where things are hard to handle. The imperfect is our
paradise.24

The foregoing will suggest a rudimentary standard for distin-
guishing good style from bad in judicial opinions. Such a standard
may possibly seem less absurd if we undertake a comparison of
two actual opinions - a good one and a bad. This is again a time-
honored pedagogical technique of the teacher of English composi-
tion, who usually begins by heaping abuse on his example of the
bad.

Our example of bad style, then, occurs in the case of Prochnow
v. Prochnow,2 and we will be considering both the majority and
dissenting opinions. Prochnow v. Prochnow is a paternity case. A
mother, who has had intercourse with her husband eight months
before the birth of her child, swears that he is the father. However,
the evidence of blood tests is that the husband could not possibly
be the father. There is considerable justification in the testimony
for a worldly mind to conjecture that in fact the wife found herself
pregnant by another man and flew quickly to the side of her
husband in order to claim later a plausible case for the child's
legitimacy. Nevertheless, the trial judge's decision was in favor of
the wife, and the appellate court is faced with the father's appeal.

The writer of the majority opinion chooses his ground carefully.
"The trial judge," he says, "found the fact to be that Robert is the
father of Joyce's child. The question is not whether, on this

24 To this general line of argument there is an objection, whose own words of wisdom

run as follows: The voice of the judge is the Voice of the Law, and he must keep up
the pretense even though he may know better. To the public, the Voice of the Law
is absolute and inflexible, touched by the finger of God. (But does anyone worth
talking to believe this?) Nothing said in this article, on the other hand, is meant to
dispute the essentially serious, indeed solemn nature of the judge's job, and the
properly formal quality of his tone.

274 Wis. 491, 80 N.W.2d 278 (1957).
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evidence, we would have so found: What we must determine is
whether that finding constituted reversible error." Pointing out
that the statute regarding bloodtesting does no more than admit its
results as evidence, to be weighed "in competition with other
evidence as the trier of the fact considers it deserves," the opinion
cautiously refrains from trespassing on what it considers the trial
judge's territory. "[T]rial courts and juries are the judges of the
credibility of witnesses and the weight to be given testimony which
conflicts with the testimony of others .... The conclusion seems
inescapable that the trial court's finding must stand," the writer
affirms in his final paragraph - but as he affirms it, he must have
been well aware that to three of his own colleagues, at least, that
conclusion was by no means inescapable.

The dissenting opinion2 6 begins with a remark just as dubious
as the majority's "inescapable" conclusion. "With all respect for the
views of the majority," it reads, "[we] must dissent." As a matter
of simple fact, the dissenting opinion shows almost no respect at
all for the views of the majority, for it scarcely mentions, in a very
long opinion, the most important "view" asserted by the majority
- namely, the refusal to judge on the credibility of evidence
already weighed by the trial court. Instead, what the dissenting
writer offers is a lengthy defense of blood tests and the reliability
of science generally, in order to maintain that Robert Prochnow
did prove "beyond all reasonable doubt that he was not the father
of the child." Textbooks are quoted, laboratory reports are
duplicated, precedents are cited. It is all very convincing - though
it seems unlikely that anybody needed convincing, for both sides
on the court apparently agree that Robert was not in fact the
father. What they disagree about is something else altogether, and
only very seldom, in either opinion, does either writer address
himself to this disagreement. It is not until near the end of its
discourse that the dissent refers to the majority's stand, and then
it appears in a subordinate - not to say disparaging - context:

26 Id. at 498, 80 N.W.2d at 281.
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"Courts should not shut their eyes to advances in science which
conclusively establish a fact, by simply repeating the age-old maxim
that credibility of witnesses is for the trier of facts." What the
dissenters are really disagreeing about is not easy to define with
certainty, but one way to suggest the true issue might be by asking:
Just what do we mean by "reversible error"?

We have, then, two opinions, both firmly expressed, both
convincing, both logical. One affirms that its "conclusion seems
inescapable," while the other, with equal assurance, warns that
"courts should not shut their eyes to advances in science which
conclusively establish a fact." But they disagree. What is to be done
about this? To a layman - indeed perhaps to anyone - such a
collision of two contradictory and strong-minded opinions presents
a situation almost intolerable. This is the way wars get started! And
as in war, the reason is the refusal of either party to include the
other, to see the world as expressible in more than one way. The
majority opinion painstakingly limits its jurisdiction, while the
dissenters, almost as if they had never heard the majority make its
stand, take off like Galahads after the dragon of Injustice. This is
a clear violation of style: a refusal on both sides to view the
situation as complex, to suggest the possibility of opposing
positions, and to respect the reader's intelligence.

Professor Friedmann's recent Law in a Changing Society contains
a comment on this case which, by standing a little apart, expresses
the matter with some sense of its complexity. The case poses,
Friedmann says, a "choice between two conflicting statutory
provisions - one authorizing the receivability of blood group tests
in evidence to determine the parentage of a child, the other
burdening a party asserting the illegitimacy of a child born in
wedlock with 'proof beyond all reasonable doubt' - when a
mother, who had had intercourse with her husband eight months
before delivery, swore that he was the father, while blood tests
excluded all possibility of his fatherhood. The decision depended
on a balancing of the respective weight of two conflicting legisla-
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tive directives, not on a logical choice." 2 Neither majority nor
dissenting opinion came properly to grips with the problem, which
was not one of expressing a clearcut "logical choice" but one of
"balance" between conflicting directives. The opinions present,
then, examples of poor style, even though the commas are all in
the right places and the arguments tremble with conviction. The
result is confusion - until Professor Friedmann comes along to tell
us, not about one side or the other, but about conflict.

An example of good style is the opinion of Judge Learned Hand
in the case of The T. J. Hooper.28 Judge Hand is never far from
conflict. The case concerns two coal barges, towed by tugs, lost in
a gale off the Jersey coast in March, 1928, and the question Hand
must decide is the liability of the tugs. The judge of the lower
court had found all the vessels unseaworthy, the tugs because they
did not carry radios by which they could have got warning of the
coming storm that might have influenced them to seek shelter in
the Delaware Breakwater en route. Throughout this opinion, Hand
gives his reader not only a sense of his own problems in assigning
liability, but also a sense of the problems of tug captains and the
whole intricate business of seafaring.

"A more difficult issue," he candidly tells us, "is as to the tugs.
We agree with the judge that once conceding the propriety of
passing the Breakwater on the night of the eighth, the navigation
was good enough. It might have been worse to go back when the
storm broke than to keep on. The seas were from the east and
southeast, breaking on the starboard quarter of the barges, which
if tight and well found should have lived. True they were at the
tail and this is the most trying position, but to face the seas in an
attempt to return was a doubtful choice; the masters' decision is
final unless they made a plain error. The evidence does not justify
that conclusion; and so, the case as to them turns upon whether

27 Friedmann, Law in a Changing Society 35 (1959).

28 60 F.2d 737 (2d Cir. 1932). I was directed to the charms of this opinion by Professor

E. S. Godfrey of the Albany Law School, who has in addition lent me general
assistance and enlightenment in the preparation of this article.
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they should have put in at the Breakwater." Here we may admire
the clarity with which Hand describes his own intellectual
problem, but note too how he describes the problems of the
tugboat masters, with a use of nautical language that makes all the
difference. We can hear a hint, at least, of the chaos of "actual
experience."

Turning to the question of the weather reports and the tugs'
lack of radio receiving sets, Hand never lets us forget the vagueness
and unpredictability of life as it is actually lived. Speaking of the
weather broadcasts, "apparently," he writes, "there are other
reports floating about, which come at uncertain hours but which
can also be picked up." Considering the testimony of another
tugboat captain who, hearing the rather ambiguous report that
never reached The Hooper, actually did turn in at the Breakwater,
Hand does not let us leap to the simple conclusion that therefore
The Hooper would have done likewise if it had been informed.
"The glass had not indeed fallen much and perhaps the [other] tug
was over cautious; nevertheless, although the appearances were all
fair, he thought discretion the better part of valor."

The crucial question arises as to whether the carrying of radio
receivers is "a general custom among coastwise carriers," and' here
again Hand respects his reader's capacity for complexity and
realism by giving no easy answer. "One line alone did it; as for the
rest, they relied upon their crews, so far as they can be said to have
relied at all." "Is it then a final answer that the business had not yet
generally adopted receiving sets?" (This was of course in 1928.)
Hand concedes that his own court has "given some currency to the
notion" that the general practice of a calling defines the standard
of proper diligence. But here, in his final paragraph - since after
all he must render his Yes or his No - we sense a controlled and
self-conscious contrast between the chaos of life on the one hand
and the judge's necessary decisiveness on the other. "[H]ere there
was no custom at all as to receiving sets; some had them, some did
not; the most that can be urged is that they had not yet become
general. Certainly in such a case we need not pause; when some
have thought a device necessary, at least we may say that they were
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right, and the others too slack. The statute... does not bear on
this situation at all." Finally, then, since "we need not pause" (what
has he been doing for several hundred words?), Hand renders his
decision: "We hold the tugs therefore because had they been
properly equipped, they would have got the Arlington reports. The
injury was a direct consequence of this unseaworthiness. Decree
affirmed."

We may or may not agree with the wisdom of Hand's decision
in this case. We may feel that "certainly in such a case we need not
pause" may be just one more of those familiar judicial signals that
a statement of some dubiety is about to emerge. But even if so, the
self-conscious and deliberate manner in which the final step is
taken has to be respected. There is a fairly constant sense of the
pressure of the opposing view - that since coastwise carriers
generally did not require radios, the tugs could not be held. Even
the losing lawyer would have to agree that the judge had seen the
problem from more than one side. Most of all, the reader is
respected because the whole story is presented as a complex one,
not easy of solution. There is a flirtation here with the difficulties
of daily life as it is daily lived, and that is almost as much as we
can ask of any good writing.

IV

The problem of composing good judicial writing cannot finally
be so very different from the problem of composing any kind of
good writing. The issues to be faced are the same, and in the
argument I have been presenting here, they come down pretty
simply to a recognition of the virtues of one's reader. If I can
recognize my reader, if I can see in him a person of discretion and
taste, one who shares with me a sense of the world's multiplicity
and a sense of the tenuous relation between language and experi-
ence, then I am all right. By recognizing him, I define him, and we
may hope to communicate across the guarded boundaries that
divide us.
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The writer of legal documents, of whatever sort, may be doing
himself an injustice if he fails to accept such an ambitious and high-
minded notion of his art, choosing instead to think of himself as
a relatively mechanical and lowly worker in words. Not so. There
is no reason why almost any piece of legal writing - and certainly
judicial writing - may not move us with its sensitive and wise and
gracious handling of language. It is true that the legal writer
operates within limiting situations, and he must attend painstak-
ingly to the minutiae of facts that confront him. Yet it is also true
that he is engaged in expressing in words the chaos of life, and no
poet can say more. Judicial opinions and poetry are obviously not
identical forms of expression; yet, in Frost's memorable phrase
about poets, the legal writer too is attempting "a momentary stay
against confusion." It is hard to think of a finer thing for a man to
do.

A curious humility, or an equally curious arrogance, is apparent
in the attitude that legal writers sometimes express toward their
performances in language. One hears a lawyer or a judge remark,
"Oh, I'm no stylist - I just write down the facts in plain words."
This is both humble and arrogant - humble in surrendering
elegance to the "creative artists," arrogant in suggesting that only
"the facts" really matter. But the situation is surely quite otherwise.
The poet or novelist, the historian, the physicist, the appellate
judge are all deeply involved in one essential responsibility: the
expression of life's complexities in mere man-made words.
Wherever he starts, whatever trivial item of human experience he
initially confronts, the legal writer can make his stab at eloquence.
If Holmes was right, that "a man may live greatly in the law as
well as elsewhere," then the consequence is that he must write
greatly, for in law as well as in literature there is no other meaning
of greatness.
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